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ABSTRACT ARTICLE
INFORMATION
The aim of this study is to discuss the Sharing of Assets as a Keywords:

Result of Divorce in the Palu Religious Court. This study used
qualitative research methods with an emphasis on juridical
analysis studies/ The data was gathered through
observation, interviews, and documentation. The data
analysis technique that the researcher uses is data reduction,
data presentation, data verification and conclusion. This study
found that, the distribution of shared assets in the Palu
Religious Court, the Panel of Judges in completing the
distribution of assets referred to Article 35 paragraph (1) of
Law Number 1 of 1974 and KHI in article 97. In determining
and granting the plaintiff's claim and the plaintiff's
reconstruction which contains the Determination of joint
assets according to the provisions of the marriage law, that the
assets obtained during marriage become joint property. In a
legal juridical sense, the understanding of shared property is
the property of husband and wife obtained during marriage.
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1. Introduction

Joint property can only be divided
if the marital relationship is terminated
due to death. It has definite legal
provisions from the time of the death of
one of the parties, formally from that
moment the joint property may be
divided by involving the parties
concerned. If the judge’s decision that
determines the termination of the
marriage relationship does not have
definite power, then the joint property
between husband and wife cannot be
divided.

According to the Jurisprudence of
the Supreme Court of the Republic of
Indonesia dated October 9, 1968 Number
89K /Sip/19689, as long as a widow does
not remarry and during her life the joint
property is held by her, it cannot be
divided to ensure her livelihood. In
Article 156 of the Complication of Islamic
Law, it is stated that the dissolution of a
marriage due to divorce on joint property
is that the joint property is divided
according to the provisions as referred to
in Article 97 which contains the
provision that the divorced widow is
each entitled to one-half of the joint
property as long as it is not specified
otherwise in the marriage agreement.!

The provisions in Presidential
Instruction Number 1 of 1991 concerning
the Complication of Islamic Law Article
97 and in line with the provisions of the
Civil Code states that the method of

1 Sukaenah, Sukaenah, Rusli, Rusli, & B, M.
Taufan. (2020). The Effectiveness of Indonesia
Supreme Court Regulation Number 1 Year 2016
Concerning Mediation of Marriage Disputes
International Journal Of Contemporary Islamic Law
And Society, 2(1), 63-80;
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distribution is by dividing equally; each
(husband and wife) gets half a share of
the gono-gini  property. This joint
property cannot be equated with
inheritance, because inheritance is
inherited property, not joint property.
Therefore, the inheritance cannot be
divided in the division of the property as
a result of divorce? This is what the
Religious Courts hold in deciding the
distribution of these gono-gini assets.

In the Marriage Law Number 1 of
1974, the authority to adjudicate disputes
over joint property for Muslim people
was initially a matter of dispute. This is
because Article 35 and Article 36 of the
Law do not explicitly state that disputes
over joint property for Muslim people
are resolved through Religious Courts.

In fact, it appears that the Religious
Courts have the authority to settle them,
as seen in Article 37, “If the marriage is
dissolved due to divorce, the joint
property is regulated according to their
respective laws.” This article should be
interpreted in general terms, so that if the
person in dispute is a Christian, then the
settlement is according to their law.
Likewise, if the disputed is Muslim, then
it is settled according to Islamic law.
However, because disputes over joint
property are still considered to be
included in customary law institutions,
the authority remains with the District
Court, even if the person in dispute is a
Muslim.

After the enactment of Law
Number 7 of 1989 concerning the

2 See Rusli Rusli, “Hermeneutical Reading of
Talaq,” HUNAFA: Jurnal Studia Islamika 12, no. 2
(2016): 209-229.
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Religious Courts on December 29, 1989,

through Article 49 and the explanation of

Paragraph (2) point (10), it was

emphasized that “what is meant by the

field of marriage as regulated in Law

Number 1 of 1974 concerning marriage,

among others, is the settlement of joint

property.”3

The provisions regarding the
distribution and the portion of the
acquisition of each husband and wife
from the joint property in the case of
divorce, are found in the provisions of
Article 96 and Article 97 Complications
of Islamic Law. Article 96 reads:

1. If divorce occurred because of death,
then half of the joint property becomes
the right of the spouse for a longer life.

2. The distribution of joint property for a
husband or wife whose wife or
husband is missing must be postponed
until there is certainty of death based
on reality or legality according to
religious court decision.*

Article 97 states that divorced
widows or widowers are each entitled to
one-half of the joint property as long as
there is no other provision in the
marriage agreement.> The articles above
emphasize that the distribution of joint
property between husband and wife who
is divorced or widowed, or because one
of them is missing, each of them gets half
or half of the joint property.

In the distribution of joint property,
it is no longer taken into account who

SDedi Susanto, Kupas Tuntas Masalah
Harta Gono-Gini (1¢t Edition, Yogyakarta: Pustaka
Yustisia, 2011), 144.

4Abdurrahman, Kompilasi Hukum Islam,
140

5Ibid.
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works, and in whose name the joint
property is registered. As long as the
property is acquired during the marriage
period, in accordance with Article 35 and
Article 36 of the Marriage Law, the
acquired property is joint property, and
is divided in half between husband and
wife.6

2. Literature Review

2.1 Definition and Legal Basis of Joint-
Property

The theory used in this paper is
the theory of justice. Before entering into
the discussion in the theory of justice, the
author will explain what the goals and
functions of the theory in research.
Theory in question is a description of the
thoughts or points of opinion set forth in
the thesis.” Theory is wuseful for
explaining why specific phenomena or
certain processes occur, and a theory
occurs must be tested by confronting it
with facts that can show the untruth. The
continuity of the development of science
of law, depending on the methodological
research activities, is largely determined
by theory.?

Theory follows certain rules that
can be connected logically with one

6 Yunus, Haerunnisa, Rusli, Rusli, &
Abidin, Abidin. (2020). The Concept of A
Marriage Agreement in the Compilation of
Islamic Law International Journal Of Contemporary
Islamic Law And Society, 2(2), 35-45.

"M.Solly Lubis, Filsafat Ilmu dan Penelitian
(Bandung: Mandar Maju, 1994), 80.
8Soerjono  Soekanto, Pengantar Ilmu
Penelitian (Jakarta: Ul Pres, 1986), 6; See also Rusli
Rusli, “Pendekatan Fenomenologi Dalam Studi
Agama Konsep, Kritik Dan Aplikasi,” Islamica:
Jurnal Studi Keislaman 2, no. 2 (2008): 141-153.
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another, with the aim to explain the

observed phenomena.” Because this

research is a normative research, the
theoretical framework is directed to the
theory of legal science.

Justice is an abstract concept. For

this reason, it is necessary to formulate a

definition that can describe the meaning

of justice. There are many definitions of
justice. According to Thomas Aquinas,
justice can be divided into:

1. General Justice (justitia generalis);
namely, justice according to the will of
the law, which must be carried out for
the public interest.

2. Special justice; namely, justice on the
basis of equality or proportionality.1°

Special justice is divided into
three:

a) Distributive justice (justitia
distributive); that is, justice that is
proportionally applied in the field of
public law in general

b) Commutative justice (justitia
cummulativa); that is, justice by
equating achievement with counter
achievement

c) Vindicative justice (justitia vindicativa);
namely, justice in imposing
punishment or compensation in
criminal acts. A person is considered
fair if he is sentenced to corporal
punishment or a fine in accordance
with the amount of punishment that
has been determined for the crime he
has committed.!!

9bid.

'Notohamidjojo, Demi Keadilan dan
Kemanusiaan (Jakarta: BPK Gunung Mulia, 1975),
85.

11]bid. 88.
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According to Yusuf Qardhawi,
justice, in Islamic point of view, is giving
to all those who are entitled to their
rights, either personally or in a
congregation, or any value without
exceeding or reducing, so as not to
reduce their rights and also the rights of
others.12

The same also applies to the
distribution of joint property, each
husband and wife have the same rights
to joint property in marriage as long as it
is not specified in the marriage
agreement. In essence, each husband and
wife has the same rights in the
management of joint assets. In carrying
out legal actions on joint assets, the
husband or wife must obtain the
approval of their spouse. So that in the
distribution, each should get the same
rights regardless of their respective
services.

Through the theory of justice, each
litigant who comes to the Religious
Courts to resolve conflicts over joint
property can obtain justice based on the
distribution according to their respective
rights. Plaintiffs and defendants or their
attorneys, clerks, and panel of judges,
must make every effort to resolve the
case fairly and fairly without harming
either party.

Marriage between a man and a
woman will automatically give rise to
joint property, which is obtained due to
the efforts of a husband or wife or a joint

2Yusuf Qardhawi, “Keadilan,” in
Majalah Amanah No. 68 19 December 2005).
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effort between husband and wife.!3
Wealth is also one of the family supports
that can bring harmony and happiness. If
one family does not suffer from lack,
then they can do whatever they want.

In connection with that, there is an
assumption in society about the
importance of a regulation that regulates
joint property in a marriage. Marriage
property is a unit of property that is
controlled and owned by a family during
the marriage.!* It implies is that property
owned by the husband or wife before
marriage, dowry for the wife, as well as
inheritance, gifts, and grants belonging to
the wife or husband, are not included in
joint property. Even in Islam, the
property obtained by the wife from the
results of her own work does not include
joint property, because the property is
the property of the wife.

2.2 Joint Property

As has been explained, joint
property in marriage is property
obtained during marriage, and this has
been explained in Law no. 1 of 1974 and
the Compilation of Islamic Law. In
Article 51 of the Human Rights Law,
there is also a review of this concept.

a) A wife during the marriage bond has
the same rights and responsibilities as
her husband for all matters relating to
her marital life, relations with her
children, and the right to ownership

BSoermiyati, Hukum Perkawinan Islam dan
Undang-undang Perkawinan (Yogyakarta: Liberty,
1999), 8.

MDepartemen Pendidikan dan
Kebudayaan, Kamus Besar Bahasa Indonesia
(Jakarta: Balai Putaka, 1988), 327.
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and management of joint property for
household purposes.

b) After the termination of marriage, a
woman has the same rights and
responsibilities to joint property and
taking care of her children, for the best
interests of the child.

c) After the termination of marriage, a
woman has the same rights as her ex-
husband on all matters relating to the
joint property without reducing the
rights of the child, in accordance with
the regulation.1®

The assets jointly produced by
husband and wife during the marriage
period are jointly owned by both. As
long as they are still bound in marriage,
the property cannot be divided. The
assets are equally used by them and
divided if they are divorced, either
divorced or widowed.1®

2.3 Prenuptial Property

Prenuptial Property or “Harta
bawaan” is property belonging to each
husband and wife obtained before the
marriage or as inheritance or gift. As to
this type of property, Article 87
paragraph (1) of the Compilation of
Islamic Law regulates this kind of asset.

Prenuptial assets are not included
in the classification of joint assets. The
husband or wife has the right to use their
respective assets and can also take legal
actions against them. However, inherited
property can become joint property if the

15Edy Sudibyo, UU No. 39 Tahun 1999
tentang Hak Hasasi Manusia, http://hukum
.unsrat.ac.id. (9 June 2019)

16Setiawan Budi Utomo, Figh Aktual
Jawaban Tuntas Masalah Kontemporer (Jakarta:
gema insani, 2003), 127.
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bride and groom determine this in the
marriage agreement they made. Or in
other words, the marriage agreement
that they agreed on determines the
existence of fusion between prenuptial
and joint properties.l”

2.4 Acquired Assets

Acquired assets are assets that are
only privately owned by each partner
(husband and wife) after the marriage
bond occurs. These assets may include
grants and gifts. This property was not
obtained through the joint efforts of both
of them during the marriage. The
difference is that prenuptial property is
obtained before the marriage period,
while acquired property is obtained after
the marriage period.

As with prenuptial property, this
property also becomes the personal
property of each partner, both husband
and wife, as long as it is not specified
otherwise in the marriage agreement.
The legal basis is the Compilation, article
87, paragraph (2).

So, the assets obtained during the
marriage will be divided if the marriage
is broken, either because of death or
divorce. The importance of establishing
joint property in a marriage is related to
control and distribution. The control of
joint property occurs if the marriage is
still ongoing, while the distribution of
joint property is carried out in the case of
a breakup of the marriage.

This joint property or gono-gini is
regulated in a balanced way, in the sense

Happy Susanto, Pembagian Harta Gono-
Gini Saat Terjadinya Perceraian (Jakarta: Visi
Media, 2008), 15.
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that the husband or wife controls the
property jointly, and each party acts on
the property with the approval of the
other party. If the marriage breaks up,
according to the Compilation of Islamic
Law, the property will be divided
equally between husband and wife.

2.5 The Application of Joint Assets in
Positive Law
According to Article 29 of Marriage

Law no. 1 of 1974, Chapter V of the

Marriage Agreement, it is explained as

follows

1) It is said that before or during the
marriage takes place, both parties with
mutual consent, witnessed by several
relatives or other families, may enter
into a written agreement ratified by
the Marriage Registration Officer, as
long as the agreement does not conflict
with the law. This also applies to the
third parties as long as they are
involved.

2) The agreement cannot be ratified if it
violates the boundaries of law, religion
and morality.

3) The agreement takes effect from the
time the marriage takes place, and
may not violate the agreement.

4) As long as the marriage lasts, the
agreement cannot be changed, unless
there is an agreement from both
parties to change, and the change does
not harm a third party.18

Meanwhile, in the Civil Code (BW),
marriage agreements are generally
stipulated in Articles 139-154. In Article

139 it is stated that the prospective

18Soemiayati, UU No. 1 Tahun 1974
tentang Perkawinan (Jakarta: 1974), 56.
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husband and wife with a marriage
agreement can deviate from the laws and
regulations regarding joint property,
provided that it does not conflict with
good morals or general rules.1®

If we compare Articles 139-154 of
the Civil Code with Article 29 of
Marriage Law No. 1 of 1974, there are
clearly visible differences. The emphasis
of the Civil Code on the unity of assets,
while Marriage Law is more open, and it
does mnot only concern material
agreements, but also other agreements.

In a marriage ceremony among
Muslims, which the author knows, there
was an agreement between husband and
wife written on stamped paper, and
witnessed by the Marriage Registrar and
two witnesses, that at the request of the
bride, the husband after the marriage
would build a good house, and also
promised not to marry more than one
wife.

If a divorce occurs because the
husband remarries another woman, if the
house for the wife has not been built by
the husband, then the wife has the right
to demand that her ex-husband fulfills
his promise. However, if the divorce
occurs because of the wife’s fault, for
example, the wife commits adultery, then
the wife has no right to sue; instead, she
should leave her husband’s house. This is
a general assumption that basically is
influenced by customary and Islamic
laws. Maybe for others, the article of the
agreement is still valid, and the wife’s
adultery can be forgiven.

PSubekti, Kitab Undang-Undang Hukum
Perdata (Jakarta: Pradnya Paramita 1960), 100.
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Commenting on this article,
Hazairin stated that the agreement does
not include taklik talak in Islamic
marriages, which the groom reads in
public after the solemnization of a
marriage ceremony, is completed, as the
it has been determined by the Minister of
Religion throughout Indonesia.

Taklik talak that occurs in Indonesia
is not bilateral, but unilateral, because it
not only binds the one who pronounces
it, but also becomes a source of rights for
other parties mentioned in the
statement.?0

Taklik talak in short reads, “If I am in
a marriage, leave my wife for up to six
(6) months, without giving any news, or
for up to six months neglecting or
ignoring my wife as if she is no longer
there, or hurting her, or left scars (body
injuries, wounds, bleeding under the
skin). Furthermore, for three (3) months
of not providing obligatory support to
my wife, and my wife was impatient
with my treatment, and complained
about the matter to the judge (religious
court). And the Judge, after examining
the situation, confirmed my wife’s
complaint, and my wife paid the ‘iwad
money to me through the judge, then one
divorce fell from me on my wife, and to
the judge I gave full power to use the
‘iwad money for the benefit of the poor
and orphans.”?!

Then, the agreement cannot be
ratified, if it violates the boundaries of
law, religion and morality. Hazairin

20 Hazairin, Tinjauan Mengenai UU
Perkawinan. UU No. 1 Tahun 1974 (Jakarta: Tirta
Mas), 28-29.

2A]bid.
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pointed out that Article 29 paragraph 2
requires a little comment on religious law
and morality. Law without restriction
can mean not only statutory law, but also
customary law. Religion means not only
religious law (if any), but also religious
morality. Meanwhile, decency includes
not only decency according to religion,
but also decency in the sense of social
morality, that is generated by the
community itself.22

In the Civil Code, the rights and
obligations of husband and wife are
regulated in Chapter V Articles 103-118.
The Civil Code begins with the rule that
“Husband and wife must be loyal to each
other, help each other and help help
(Article 103). The binding of husband
and wife in marriage means that they are
bound in a reciprocal agreement to
maintain and educate children (Article
104). The position of the husband is as
the Head in the husband-wife union
(Article 105). The husband is obliged to
accept his wife in his residence (Article
107). Meanwhile, the position of the wife
must submit herself to her husband
(Article 106)

3. Methodology

This study wuses  qualitative
approach? investigating Islamic Law
perspectives on joint property sharing.
The site of research is the office of
Religious Court of Palu, which has

2Ibid, 30.

2 Nurdin, N., & Yusuf, K. (2020).
Knowledge management lifecycle in Islamic
bank: the case of syariah banks in Indonesia.
International Journal of Knowledge Management
Studies, 11(1), 59-80.
https:/ /doi.org/10.1504/ijkms.2020.105073
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authority to examine and decide the
cases related to marriage and divorce.
Data were collected through
observation, indepth interview with
married the religious court staff and
judges, and written material>*. Data
analysis consists of several procedures:
reduction and verification techniques
with various data sources.?’> The reduced
data is then analyzed reflecting on
theoretical concepts used in this study?°.

4. Result and Discussion

4.1 Method of Joint Property Sharing

In order to ensure that Ilegal
regulations can continue and be accepted
by all members of the community, the
existing legal regulations must be
appropriate and must not conflict with
the principles of justice. The distribution
of joint assets due to the breakup of
marital relations due to divorce in
general does not pose much of a
problem. This is caused by several things
including;:

2 Nurdin, Nurdin. (2019). Knowledge
Integration Strategy in Islamic Banks. In Almeida
Helena & Sequeira Bernardete (Eds.), The Role of
Knowledge Transfer in Open Innovation (pp. 118-
138). Hershey, PA, USA: IGI Global.

25 Muslih, Imam, Nurdin, Nurdin, &
Marzuki, Marzuki. (2020). Effectiveness of
Marriage Services Through Information System
Management (SIMKAH) at Palu City Religious
Court  International Journal Of Contemporary
Islamic Law And Society, 2(1), 20-35.

2% Igbal, M., Rusli, R., & Musyahidah, M.
(2019). Management Strategies of Professional
Zakat Funds for Mustahiq Family Welfare By
Amil Zakat Body International Journal Of
Contemporary Islamic Law And Society, 1(1), 39-51.
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1. Divorced husband and wife will
generally try to choose the path of
peace.

2. Proof of joint property can be done by
both parties easily.

3. There is no third party who has
participated in fighting over the
distribution of joint property between
husband and divorced wife.

So that the distribution of joint
assets can be carried out in accordance
with the provisions of Article 97 of the
KHI, which states that the distribution is
carried out in a balanced way, namely
half for the husband and half for the
wife. It is different from the distribution
of joint property in a state of death,
which, in this case, various problems can
arise that require special wisdom in
solving them.

The division of joint property due
to a divorce can be complicated, due to
the emergence of a third party as the
heirs.?” Besides, in general, people feel
taboo to immediately divide the joint
property between widows or widowers
with their children. Delaying the
distribution of joint property due to a
death divorce will further complicate the
distribution of existing joint assets,
because evidence of joint property
ownership may be lost, transferred or
even manipulated by irresponsible
parties.

Therefore, the Panel of Judges must
be observant in applying the method of
dividing joint assets so as to give birth to
a sense of justice for everyone who is

ZAli  Afandi, Hukum Waris Hukum
Keluarga Hukum Pembuktian, (4™ Edition, Jakarta:
PT. Rineka Cipta, 2000). 95.
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doing litigation. In this case, the judge
must be able to read the ultimate goal of
law, namely the welfare of mankind.
Every decision must also be able to create
benefits for all parties. Joint property is a
new issue that has no text in the Qur’an.
However, the issue of joint property
often causes vertical disputes between
husband and wife when a divorce occurs.

4.2 The Analysis of Judge’s Decision

Before making a decision regarding
joint property, there must be mediation
efforts to make peace between the
parties, the plaintiff and the defendant.
The mediation stage is important,
because if the parties can find a way out
of their problems, then the trial process
will not proceed to the next stage.?

However, in the decision, the
author found that mediation was not
successful in achieving peace between
the two parties. Then, the examination of
the case was continued in a trial open to
the public by reading out the lawsuit
from the Plaintiff, which the content and
intent of the Plaintiff are maintained,
with such improvements as the identity
of the Plaintiff and the Defendant.

Furthermore, the most important
stage of analysis is the procedures for the
distribution of joint property and the
theory of justice.

Does the panel of judges, in the
decision on the distribution of joint assets
proposed in this case, has a different
opinion or their opinion based on the
Marriage Law No. 1 of 1974 and the
Compilation of Islamic Law? Were all the

BAbd Pakih, a judge,
Religious Court Palu (1 July 2019).
e-ISSN: 2715-4580
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plaintiff’s claims accepted by the panel of
judges by presenting evidence and
witnesses? Vice versa, are the arguments
of plaintiff fully accepted by the panel of
judges by presenting evidence and
witnesses?

Legal considerations are something
that is very necessary for the panel of
judges in deciding cases. In legal
considerations, the panel of judges must
also be more thorough in examining and
adjudicating the case, starting from the
evidence to the witnesses.

The law of proof itself is regulated
in Article 1865 of the Civil Code, which
reads: “Everyone who argues that he has
a right, or to confirm his own right or to
refute a right of another person, shows
something at the case”. In the decision
Number 685/Pdt.G/2015/PA Pal, this
includes written evidence and witnesses.
If they are unable to show evidence, then
the arguments contained both as
plaintiffs and defendants cannot be
considered by the panel of judges.

The legal basis used by the judges
in joint property cases refers to Article 35
paragraph (1) of Marriage Law Number
1 of 1974, which stipulates that property
acquired during marriage becomes joint
property. Then Article 97 of the
Compilation of Islamic Law stipulates
that divorced widows or widowers are
each entitled to one-half of the joint
property as long as it is not specified
otherwise in the marriage agreement.

In the form of this decision, it can be
seen that the panel of judges has tried
hard to give a truly fair decision for each
party. According to my opinion, in
general, the concept of the division of

78

joint property that has been regulated in
the Compilation of Islamic Law is the
concept of a fair distribution of joint
property. That is, the role of a husband
who works outside the home to earn
money and a wife who works taking care
of the household is a balanced role in
maintaining the integrity of a household.

So, the assets obtained jointly
during the marriage period, whether
from the acquisition of husband or wife,
are joint assets. Thus, it is only natural
that each party gets half of a share,
because each party plays the balanced
role in the household.

Furthermore, in the examination of
joint property disputes, sometimes each
party argues that the assets mentioned in
the lawsuit or counterclaim are their
property, not joint property. In the case
above, the author finds that the plaintiff
is not cooperative towards the joint
property owned during the marriage; the
property such as gold appears after the
defendant  sues again in  his
compensation.

Furthermore, the defendant in
compensation was unable to answer or
present the evidence and witnesses to
answer the arguments of the plaintiff in
compensation. Thus, most of the
counterclaim plaintiffs got their rights to
a few grams of gold which was decided
by the judge.

The panel of judges, based on
Article 35 paragraph (1) of Marriage Law
Number 1 of 1974 and KHI, may grant a
claim for compensation containing the
determination of joint assets. According
to the author, there is something very
important to note, namely the foresight

e-ISSN: 2715-4580
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and thoroughness of the panel of judges
in examining joint property disputes.

Is it true that the assets that have
been mentioned in the plaintiff’s lawsuit
or the compensation suit are the assets
obtained by them during the marriage
period? If it is proven that they are joint
property, the determination of joint
property in the judge’s decision will be
truly fair to each party.

5. Conclusions

Based on the results of research at
the Palu Religious Court regarding the
distribution of joint assets due to divorce
at the Palu Religious Court, it can be
concluded that the panel of judges in
resolving the distribution of assets refers
to Article 35 paragraph (1) of Law
Number 1 of 1974 and KHI in article 97.

The panel of judges when making
a decision conducts in-depth analysis
and consideration. This consideration
includes all evidence submitted by the
plaintiff and defendant in the trial, as
well as witness statements. In addition,
the panel of judges is able to make
decisions according to the procedures.
So, automatically, the distribution of joint
assets at the Palu religious court has been
carried out well.
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